Dear Attorney General,
Abstract, New Legal Approach to Fight the Federal Health Care Law:

A new legal argument that focuses on the commerce clause construed in its original elocution that would give the Supreme Court an easier method to begin to reign in out of control abuse of the Commerce Clause, sidesteps stari decisis to avoid asking for a direct reversal.

This approach has been reviewed by several constitutional attorneys and deemed valid. I present it for your consideration, promulgation and promotion in conjunction with the direct arguments currently at play juxtapositioning the 10th Amendment Vs the Commerce clause. Here we change the game by reviewing the verb “Regulate” rather than the typical attack on defining Commerce.

Outlined herein is a legal approach that would allow a graceful exit for the SC. They can focus on whether a challenged law describes a uniform mechanism directly affecting exchanges from one state to another. In point in fact that will create a cascade of other rulings that would force a pullback of intrusive federal meddling without actually having to say “repeal” That’s the trick –give the court a way back from their previous rulings.
 I offer for your consideration a possibly new legal approach that could be used in addition to but independent of other 10th amendment based arguments to fight the Federal overreach regarding the “Regulate Commerce” clause. This approach avoids demanding a direct retraction of the case law addressing what is or is not considered interstate commerce; sidesteps it entirely really and focuses on whether the law has the effect “to make regular” the interstate affects of that commerce. 
 
Most dialog regarding this clause focuses on the definition and extent of the phrase “interstate commerce.”  This misses I believe a key argument left begging on the table about the intent of the operative word, “regulate.” In the same manner as “a well regulated militia” in the vernacular of the time actual addresses the uniformity of dress, discipline and commonality and fitness for duty of the equipment, the word, regulate, was frequently used by the founders generation to resolve non-uniformity – This was very different than how it is often used today. However a water pressure regulator, still has this earlier definition of making regular or uniform.
 
That key concept may be used to push back the overreach of the Federal government by driving this one key point home. The justification argued during WW2 to the very compliant Supreme Court in Wickard v. Filburn (1942) was that times were so critical, the survival so precarious that even a small action within a state could so effect the national survival that it warranted control or regulation such that all production of that commodity must be regular or uniformly managed. In that case they argued for uniform price controls. Now we have come far afield from that point, focusing ever since on what constitutes interstate commerce; all arguments have been focusing on the subject, ignoring the critical predicate.
 
By refocusing the discussion on the predicate aspect rather that whether it is commerce or not allows the court to construct a test that could be applied to the Health Care bill and other cases of overreach of the federal governments without reversing the infamous WW2 ruling entirely. It can give them the out by refocusing on how that decision was made and narrowing is scope and application closer to what the founders intended. 
The colonies had a clumsy patchwork of tariffs and taxes. The constitutional provision was intended to make regular the interstate laws - not to micro-manage the myriads of businesses. It is quite clear that the founders and courts for a good century plus interpreted the interstate commerce clause as to make interstate trade laws uniform and regular.
 
The founders resolved that issue by a simple emphasis of uniformity. The whole concept of apportioned taxes also underscores that focus. Their word regulate in the interstate context was intended to have the meaning of uniformity. Like a pressure regulator is designed to have a constant pressure, uniform taxes and regulations  from one state to the next was the intended goal. That the federal government would re-interpret that word to micro-manage all aspects of commerce within states would have been abhorrent and a non-starter for the passage of the constitution. 
 
In fact, it took a constitutional amendment pushed through, via the cover of WW1 crisis, to allow non-uniform taxation. With its passage, the main tool of social change proposed by Marx was instituted in our formerly free states. It took the cover of WW2 crisis for Roosevelt to convince a suddenly compliant supreme court to make the vast leap of allowing the federal government to micro-manage some aspect of business within states and without. It should not be forgotten in these arguments that this is the same “Dred Scott” style activists court that allowed the wholesale imprisonment of Japanese extraction Americans. Few would claim that was a proper decision now, but the argument for that and the commerce clause was the same; imperative national need.
 
In keeping with this proposed emphasis, to "Make Regular,” eliminating state restrictions to interstate insurance offerings would be a constitutionally valid regulatory action that could reasonably be presented. Conversely, federal government control of massive sectors of the economy, represents the utmost hubris and play-God arrogance for congress who assumes that it can micro-manage healthcare or any other aspect of our economy down to the local level. It is a slap in the face to our founding fathers and the  blood of the patriots who fought to bequeath to us a nation free of central, distant control of King George... They would have said in our vernacular ”If you get out of the way, level the playing field (make regular) the people will prosper.”
 
I hope you find this approach refreshing and a serious, possibly new handle to sway the courts back to original intent ( and modern sanity).
 
Summary:

One of the key points is this; by arguing about the definition of “regulate” – as to make regular, rather than to micro-manage or manipulate, the new “Health” law may be invalidated side stepping stari-decisis altogether. How? It affects those previous decisions only if a new court challenge takes the favorable ruling (we hope) to task against some other previously decided case. So yes, there would be a wake behind such a decision, just as a wake is building behind the 2nd Amendment Heller case.  Note the court cleverly did not address the whole 2nd amendment enchilada in one bite nor did they deliver a sweeping reversal of much of established law. 

In this argument the court doesn’t have to directly reverse in one fell swoop Filburn or even limit the scope of Filburn nor pit Filburn against the 10th amendment as some of the AG cases will attempt to do. If the Supreme Court buys this argument, establishing a test based on making interstate transactions and opportunities uniform (regulate), they definitely undercut Wickard v. Filburn but (this is the sweet part) indirectly without actually revisiting the chief arguments that were at play in Filburn.

This is available because previous cases didn’t really dig in and discuss this concept of “to regulate”.  
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